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Getting It right1

Know Your Fiduciary Responsibilities

A Compliance Assistance Program



- Fiduciary Responsibility - Overview

What i1 s a Afiduciaryo

A In general position of trust, acting for the
benefit of others with a high duty of care
and loyalty

A ERISAT any person who exercises
discretionary authority or control over plan
assets or administration, or gives investment
advice



® Basic fiduciary duties

AActing solelyin the interests of the
participants and their beneficiaries

ABeing prudent

APaying onlyreasonablend necessary
expenses of the plan

AFollowing the terms of the plan



® Solely in the interest of means-

ADecisions made exclusively on the ba:
of what Iis good for the plan and its
participants and beneficiaries
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®  Prudencei If you need help, get it

AFiduciary must act with the care, skill,
prudence and diligence that a prudent
person acting in a like capacuyd
familiar with such matterarould use.




B Reasonable expenseseans-

AExpenses are reasonable only if they :
necessary for the operation of the plar
and are not excessive for the service
received.

For examplé



& Following terms of the plan means-

AFollow the terms of the plaindo not
exercise personal discretion when terr
of plan are clear

For Example



& Missing participants

A Common problem, particularly in
terminated defined contribution plans

A Guidancd Field Assistance Bulletin
200402:

ASteps fiduciary must take to locate missin
participants

ADistribution options if fiduciary cannot
locate missing participant g



1 Automatic Rollover Safe Harbor
Regulation - 29 CFR 2550.404#

A If plan has mandatory distributions,
rollover to IRA required when
participant falils to give instructions

A DOL issued fiduciary safe harbor
providing relief for:

ASelection of provider

ASelection of investments



& Limits on fiduciary liability

A Allocation of fiduciary duties

A Participamtdirected plans under Sec.
404(c) of ERISA

A Not all acts relating to a plan are 5
Nfil duciiasroynee aates n
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What If a fiduciary falls to fulfill his or
her obligations?
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& Pay the plan or the Government

ARestore losses
AGive up any profits

AThe DOL and IRS may assess civil
penalties and excise taxes

AFiduciary may be removed, barred
from being a fiduciary
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& Co-fiduciary liability

A fiduciary will be liable for another
fi1r duci aryos vioil at |
Aparticipates in or acts to conceal a violation

Apermits the other fiduciary to commit a
violation

Ahas knowledge of an:
violation and fails to take reasonable steps

remedy
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£ Steps to avoid common problem

1.

a & W DB

Understand your plan and your
responsibilities

Carefully select service providers
Make timely contributions
Avoid prohibited transactions

Make timely reports to government and
disclosures to participants.
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£ Step 2

Carefully select service providers

for the plan
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® Tips for selecting service providers

V' Obtain information from more than on
service provider

V' For valid comparison, make sure eac
provider has same information

VConsi der nbundl ed
services

V' Check license if required (attorney,
accountant, etc) 6



® Tips continued

V Understand terms of contracts

V' Document process used in reviewing
and selecting service providers

V' Get regular updates on services

V' Renewal repeat the selection proces:
& confirm that facts on which initial
selection was made have not change
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& Monitor plan service providers

Plan fiduciaries must prudentl?/ select ple
service providersndperiodically monitor
them to make sure the services are beint
delivered as agreed.

Remember the plan fiduciary may be
liable If the service provider fails to carry
/

out its responsibilities. i
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B Fees and expenses

A Fiduciary has a duty to ensure that fees
and expenses Rald by the plan are
reasonablén light of the quality and
guantity of services provided.

A Both costs and quality are important
factors.

A Ask if the provider is receiving fees from
t hir parti-kc,f sags
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® For help - see

ASelecting an Auditor for Your Employee
Benefit Plan

AUnderstanding Retirement Plan Fees an
Expenses

A401(k) Plan Fee Disclosure Form at

www.dol.gov/ebsa/pdf/401kfefm.pdf

[(American Bankers Assoc., Investment Company
Institute and American Council of Life Insurance)]



http://www.dol.gov/ebsa/pdf/401kfefm.pdf

£ Step 3

Make timely contributions
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&  Overview

AEmployer contributions contribute per

plan documents failure may result in legal
action by plan fiduciary.

AParticipant contributionsb e ¢ o
assetso when re
empl oyer 0s idadure @
result in violation of trust requirements and
prohibited transactions.

me
as
ay a |
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& Participant contributions i the rule

\

/

Amounts withhel d

X wages must be transmitted to pks

soon as they reasonably can be
segregated from t
assets.See safe harbor rule for small
plans.

but in no event later than 15"

business daﬁ of the month following

hmortl)th of withholding this isnot a safe
arbor N



£ Step 4

Avoid prohibited transactions

W
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® ERISAspeak

A fiduciary of a Plan shall not cause the Plan
to engage in a transaction, if he knows or
should know that such transaction is either
directly or indirectly

YTMNNA LPEIDU
between the Plan SPRT ACRD
and a party Iin interest.
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& Parties in Interest

Generally, people or entities that are
related to a Plan.

The main categories are:
AFiduciaries
AEmployees of a Plan
AThe Sponsoring Employer
AService Providers
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® More Parties in Interest

AEmp

oyees, officers, and directors of the

sponsoring employer and of plan service
providers as well as 50% or more owners of
the employer

A Relatives (spouses, ancestors, lineal
descendants, spouses of lineal descendants) «
flduciaries, service providers, sponsoring
employers
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®; Prohibited Transactions

(AKATWhatnot to do wi th
and/or assets andho not to do it with)
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® Prohibited Transactions

Why?i to protect Plan participants and their
beneficiaries by making sure that their
retirement Planbenefits are available as
promised under their Plan.

Plan Participants
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® Prohibited Transactions

As a fiduciary you cannot cause the
Plan to buy or sell or lease property
from/to a related party.
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® Prohibited Transactions

A fiduciary cannot cause a Plan to
receive a loan from or grant a loan to a
related party, or cause there to be an
extension of credit between the Plan
and a related party.
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E Example

ABC Profit Loapg
Sharing Plan

The accountant will

pay an above market
interest rate T what a
good deal for the Plan

Plan Sponsor/
Fiduciary

Plan Accountant
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® Prohibited Transactions

A fiduciary cannot cause a Plan to
receive services or goods from a party
IN Interest.
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E Example

XYZ Co. Inc.

401(k) Plan

XYZ Company, Inc.

Plan Custodian 34



® Prohibited Transactions

A fiduciary cannot use Plan assets to
benefit a party In interest.
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£ Example

4 |
The Plan is overfunded
this year! Her eds s ome
money for youlr fathero
$ surgery.
£ 7
Plan Assets

$$3$ I

Plan Sponsor/Fiduciary 36

Party

Employee/Related



® Prohibited Transactions

In your capacity as a Plan fiduciary,
you cannot deal wi
for your own benefit.
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E Example

Company
A

!

Fiduciary causes
Plan A to loan
$to Company B

Company
B

Needs
Cash
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® Prohibited Transactions

In your capacity as a Plan fiduciary,
when dealing on behalf of the Plan you
cannot represent or act on behalf of

anyone who has adverse interests to th
Interests of the Plan.

39



ABC, Inc. Profit
Sharing

He has divided
Interests

If you want to buy
that land from the
Pl an,

Fiduciary

Employer/Fiduciar
Brother PIoYy y



® Prohibited Transactions

As a Plan fiduciary you cannot get a
payment or benefit from anyone In
connection with a Plan transaction.
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E Example

401(k) Plan

Employer/
Fiduciary

Hi re me as the
record keeper
do your personal taxes

for free

p |
and

Accountant 42



®E Fiduciary Tips

A Identify the related parties to the Plan.

A Do not use the Plan or its assets to benefit
the related parties or yourself

A Do not cause or allow the Plan to engage in
transactions with related partieslessthe
transaction Is exempted.
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® Exemptions

A Some transactions that are prohibited are
allowed if they are covered by an
exemption.

A Some exemptions are specified in ERISA.
These are called nst
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E Example

Service Provider Exemption

APT - fiduciary causes a Plan to receive
services from a related party.

AEXEMPTION - permits service
contracts with related parties provided
that very specific conditions are met.
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& Conditions of the Exemption

Anecessary service
Areasonable contract

Areasonable compensation
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Statutory Exemption

ERISAS§ 408(b)(17)

In addition to8 408(b)(2), this statutory
exemption exempts:

V' Leases
Yy Loans
y' Transfers
between a plan and a service provider.
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E Example

ABC Inc.
401(k) Plan

Plan Attorney

ABC Profit
Sharing Plan

The accountant will
pay an above market
interest rate i what a
good deal for the Plan

Plan Sponsor/
Fiduciary

Plan Accountant
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® Exemptions

ndividual Exemptions some exemptions are created
just for specific parties to engage in a specific transactic
pased upon a written application to the Department of
_abor.

Class Exemptionssome exemptions apply more
broadly to specified transactions or a specified industry.
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- Voluntary Fiduciary Correction
Program

Al 1l ows nPl an Offil cil
violations before DOL investigates and If
done properl-x¢ctrenei
‘I,gauq;,;@arp the Department.

=

DOL AYou f 1 X ' >
NO ACTION S — OL
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