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Beltway Buzz

What Lies Ahead for Employer-Sponsored
Health Plans - Legislation
•

•

•

The Affordable Care Act will continue to dominate the Congressional agenda
‒

Possible exception is wellness program legislation – although, legislation not likely
until after the EEOC issues more guidance

‒

Rumor that EEOC GINA guidance coming soon

‒

ACA 40% excise tax repeal

‒

Streamline ACA reporting

Two types of ACA legislation lie ahead
‒

Full ACA repeal attempts – unlikely to pass the Senate

‒

Technical modifications/targeted repeal – e.g., H.R. 30
•

Would revise the ACA’s definition of full time employee (from 30 to 40 hours per week)

•

Passed the House of Representatives; could not attract enough votes in the Senate to avoid
filibuster

•

President Obama threatened to veto

“Must pass” legislation – Need to keep the US Government’s lights on!!!
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What Lies Ahead for Employer-Sponsored
Health Plans - Regulations
•

Cafeteria plan change in election rules and final
regulations
• Auto-enrollment guidance
• Nondiscrimination rules for insured plans
• Rules on benign discrimination in wellness plans
and other wellness program regulations
•

Tweaks to shared responsibility
reporting and forms
• Guidance on tax on high-cost health plans
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Wellness Guidance is Making Me Sick
ADA Proposed Regulations Analysis – Flow Chart
Does wellness program include
a medical exam or disabilityrelated inquiry?

Yes

Part of group health plan?

No

Yes

No

General ADA rules apply
(e g , no discrimination,
reasonable accommodations)
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• Must be reasonably
designed
• Must be voluntary
‒ No requirement to
participate
‒ No denial of coverage
under any plan or
benefit package
‒ No adverse employment
reactions
• Meets confidentiality
requirements
• Complies with other nondiscrimination laws
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• Provide notice to participants
• Incentives limited to 30% of
cost of employee-only
coverage
• Comply with HIPAA privacy
rules

A Busy Bee Season for
SCOTUS

Obergefell v. Hodges:

Supreme Court Says “I Do” to Same-Sex Marriage
Effect on Health and Welfare Plans
•

Public sector employers must treat a same-sex spouse like opposite-sex
spouses for purposes of spousal benefits

•

To the extent state insurance law requires coverage of same-sex spouses
where spousal coverage is offered, a plan cannot purchase insured coverage
that excludes same-sex spouses

•

Self-insured plans in the private sector retain flexibility in deciding whether
or not to offer same-sex spousal coverage, as ERISA preempts state and local
laws that would otherwise affect plan administration
What about domestic partner coverage?

•
•

Nevertheless – risk of Title VII sex discrimination claim if the employer provides
benefits to opposite-sex spouses but not same-sex spouses
‒

State and local nondiscrimination laws, contractual provisions may also be in play
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Obergefell v. Hodges:

Supreme Court Says “I Do” to Same-Sex Marriage (cont.)
Effect on Health and Welfare Plans (cont.)
•

Simplified benefits administration, since all legally married spouses – samesex and opposite-sex alike – treated in a uniform manner under state law
‒

•

•

Timing/effective date/retroactivity unclear, for now; could vary from state to state

Employers no longer required to impute state income for same-sex spouse
tax benefits, such as health insurance
‒

Can discontinue “gross up” practices

‒

Timing of changes and retroactive tax adjustments up to states

Consider impact on:
‒

Plan documents

‒

Section 125 qualified status changes

‒

HIPAA special enrollment rights
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Other ACA-Related Cases

Contraceptive Coverage Mandate Challenges
Non-Profit Cases in the Spotlight
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•

Approximately 100 pending cases challenge
the ACA’s contraceptive coverage mandate

•

Lower courts have enforced Supreme
Court’s 2014 decision in Burwell v. Hobby
Lobby

•

The so-called “non-profit” cases continue –
issue likely to wind up in the Supreme Court
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Other ACA Challenges
Many Procedural in Nature
•
•

Challenges to the employer mandate
Challenges to the transitional reinsurance
program
• “Origination Clause” cases
• Transition policy cases
• ERISA Section 510 Interference Claims
•

Contingent, contingent, contingent…do
you know the difference?
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Exchanges:
A Hive of Drama!

King v. Burwell:

Marketplace Subsidies Remain Available
A Win for the Obama Administration
•

6-3 ruling, with Chief Justice John G.
Roberts writing for the majority

•

Reasoning that Congress passed the ACA
“to improve health insurance markets, not
destroy them,” the Court interpreted disputed
language to refer to any marketplace –
including FFMs

•
•

Context, broader structure of ACA key
Found Congress could not have intended the
“death spiral” that would have resulted from
the unavailability of subsidies in the FFMs
Sharply worded dissent (be honest, you
enjoyed this…)

•
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Private Exchange Addressable Market
The addressable market within private
exchanges is ~175 to 200 million lives…

…and penetration is ~1% of the private
exchange employer market today

Private exchange addressable market

Current private exchange market penetration

Estimated number of

lives1

(millions), 2013

Early Retirees
6.0 M
3.4%

Medicare Retirees
12.0 M
6.9%

<1% penetration in the active associate
market

Actives
156.8 M
89%

<10% penetration in the retiree market

Note: (1) Active associate-to-lives multiplier is 1.65x
Source: U.S. Small Business Administration, U.S. Census Bureau, William Blair & Company, consensus estimates, company reports, EY analysis

14

September 29, 2015

Proprietary

Private Exchange Enrollment Projections

Source: Barclays presentation at February 5, 2015 PEEC event
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Exchange Options

*Source: UHC Consultant Forum, March 27 2014
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So what questions should you ask?
(AKA: Keeping ‘em honest)
•
•
•
•
•
•
•
•
•
•
•
•

Fees? Commissions?
Number of insurers?
Flexibility to design your own benefit program/structure?
Self insured, fully insured, both?
Cost shifting or real savings?
Fringe benefits offered? Voluntary benefits?
Contract terms and length?
Who is the fiduciary? Who has liability?
Limitations of liability? Indemnification clause?
Access to specialists?
Administration capabilities included? (e.g., claims, SBCs, payroll)
Compliance services included? (e.g., compliance reviews, shared
responsibility analysis, HIPAA, help with reporting)
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What Employers are
Buzzing About

Forecasting of the World Population for 2100
By Continent

2100*

2010

Population in millions
0

500
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4500
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4,712

Asia

4,165
4,185

Africa

1,031
639

Europe

740
467

South America

394
513

North America

347
228

Central America

Oceania

4000

161
70
37

Note: Worldwide; 2010
Source: United Nations; ID 272789
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Employment Rate by Age and Country
Employment Rate by Age Group, % in Same Age Group - 2014
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Do you have a people strategy?
•

Does your workforce help your organization meet
its business goals?
• Do you have an overarching people strategy that
is the north star for all HR, compensation and
benefit strategies?
• Did you make workforce changes because of the
ACA?
‒ Avoid benefit obligations by restructuring jobs
‒ Re-organize, re-design, or re-deploy people / work /
jobs / functions to avoid or mitigate benefit
obligations
‒ Consider impact on associate value proposition and
related messaging
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The Multi-Generational Workforce
Generation
Matures
(born
1909-1945)
Baby
Boomers
(born
1946-1964)

Gen X
(born
1965-1979)

•

Key
Motivators

Dedication and selfsacrifice
Experience is the best
teacher

•
•
•

Respect authority
Obligation
Loyal

•

•
•
•

Work is an anchor
Workaholic
Competitive

•

Personal growth and
involvement
Opportunity

•

Feeling
valued and
needed

•

Concerned about work/
life navigation
Do not automatically
comply with leaders
Make decisions, evaluate
risks and manage
dilemmas

•

•

Autonomy

•
•

Fun and informality
(success on own
terms)
Contractual
Freedom to innovate

May or may not desire
long-term employer
relationships
Decrease in career
ambition in favor of more
family time, and less
travel/pressure
Flexible and persistent

•
•

Social
Means to an end

•

•

•
•

•

Gen Y/
Millennial
(born
1980-2000)

Core Values &
Perception of Work

Career

•

•

•

Respect for
experience

Communication
•
•

Top-down
Formal and
written

•

•

Person-to-person

•

Success is visible;
trophies, plaques,
certificates, etc.

•

Direct and
immediate

•

Eager to experiment and
work as a team to solve
problems
Prefer to avoid difficult
people rather than
engaging them
constructively

•

•

Engaging
with bright,
creative
people

•
•

Voice and email
Want a lot of
feedback

•
•

•

* Adapted, in part, from Capital H Group
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Conformity, blending,
unity … team
“We first” mentality

Desire flexible work
arrangements
Believe work output
should be evaluated, not
how it’s done
Highly skilled in social
networking and team
activities

Aligning Total Rewards by Generation
Compensation

Benefits

• Matures and Baby Boomers are more interested
in traditional compensation forms

• Organizations should be creative with the design of
their benefits/compensation programs and policies
(flexible schedules, telecommuting, tuition
reimbursement, development, etc.) – enabling choice

• Gen X and Y want market competitive
compensation balanced with non-traditional
rewards

Work Environment

Training and Development

• Gen X and Y desire a fun, social and informal
work environment, rely on technology and direct
communications

• Matures weight experience and longevity heavily with
support from formal training programs

• Mentoring programs are a “win – win”
• Office space should respect older generations but
encourage collaboration by all generations
• Technology and cultural norms encourage face-toface and electronic communications to foster
collaboration and minimize frustration and
misunderstanding
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• Baby boomers believe they will get ahead if they work
hard
• Gen X and Y tend to be more team based and
interested in innovative problem solving
• Developmental assignments and team initiatives
should be cross-generational; programs should
capitalize on the experience and hard work of
matures and boomers
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Example: Health Benefits for Today’s Workforce
Gen Y

Traditional
Benefits

Consumer
Driven
Benefits
Short-Term
and LongTerm
Disability

“Modern”
Benefits

Gen X

Baby Boomers

Matures

Expensive compared to
usage (premiums higher
than actual usage)

Appeal of lower
deductible

Lower deductible, copayments, variety of
services

Most choose this option:
lower deductible, copayments, variety of
services

Catastrophic coverage,
low premium, flexibility to
save

Appeal of saving options

Expensive compared to
usage (deductible higher
than premiums)

Not enough time to save,
don’t fully understand,
expensive compared to
usage (deductible higher
than premiums)

STD for injuries and
maternity

STD for injuries and
maternity

LTD for special conditions

LTD and STD for medical
conditions

Gym subsidies, internet
information, corporate
social responsibility;
flexible work
arrangements; child care

Wellness, smoking
cessation, flexible work
arrangements; child care

Health assessments,
coaches; may not utilize
Internet

Most options not relevant
or of importance
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Financial wellness is all the buzz
•

•

•
•

•

What is your role in helping employees
successfully save for retirement (should
be consistent with your people strategy)?
Health care spending affects retirement
savings….are you making that link for
your employees?
Will executive retirement benefits need
realignment?
As healthcare continues to move toward
a defined contribution approach, what
will be the interplay with defined
contribution retirement savings?
How do you engage all generations in
this discussion?
25
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How do you socialize?
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Questions

Contact Information
Tami Simon, JD
Managing Director, Knowledge Resource Center
Managing Director, Career Practice
Buck Consultants LLC, A Xerox Company
1800 M Street NW, Suite 502N
Washington, DC 20036
202.962.7832
Tami.Simon@xerox.com

The information contained in this presentation and any accompanying documents does not constitute legal advice; consult
with your legal and tax advisors before applying this information to your specific situation.
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Additional Resources

Resources
Resources on http://www.services.xerox.com/hr-consulting
Go to:
•

Research and insights > FYI

•

Research and insights > Legislate

•

Research and insights > Podcasts

•

Research and insights > Surveys
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Health Care Reform Reporting/Disclosure/
Payment Timeline
2014

2015

2016

W-2 Reporting of
Health Coverage
SBCs

Marketplace Notice
6055 and 6056
Reporting
PCORI Fee

2017

2018

2019

2020 +

Reporting for prior calendar year by January 31
Distribute during each open enrollment, and when first eligible for benefits; material modification of information contained in
the SBC must be provided no later than 60 days before the effective date, if the modification occurs other than during open
enrollment
Notice must be provided within 14 days of the employee’s start date; annual notice to all employees not required.
Initial hours
tracking

Shared
responsibility
effective

Reporting for prior calendar year; statements to employee/individual due by January 31
and by March 31 to the IRS

Payment for prior calendar year by July 31; last payment is for 2018 year, payable by July 31, 2019

N/A

Reinsurance Fee:
HHS Notice of
Covered Lives

By Dec 5 for
2014

By Nov 15
for 2015

By Nov 15
for 2016

N/A

N/A

N/A

N/A

1st Payment

N/A

January 15
for 2014 year

January 15
for 2015 year

January 15 for
2016 year

N/A

N/A

N/A

2nd Payment

N/A

November
15 for 2014
year

November
15 for 2015
year

November 15
for 2016 year

N/A

N/A

N/A

Obtain Health Plan
Identifier
Cadillac tax

Registration
delayed
N/A

Delayed indefinitely; unclear whether this will still be required
N/A
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Tax first effective
Proprietary

No guidance yet on reporting.

FYI Alert
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FYI Alert
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Common Wellness Program Designs and
Applicable Laws
Component

ADA

HIPAA

GINA

Tax

Other

ü
(Reasonable
accommodation)

ü
(Participatory
program)

Cash reward for walking
a mile per day

ü
(Reasonable
accommodation; family
not addressed )

ü
(Activity-only program
30% max reward)

Premium discount for
meeting biometric
standards – offered to
employee and spouse

ü
(30% max reward; eeonly coverage)

ü
(Outcome-based
program; 30% max
reward)

Tobacco surcharge if test
shows presence of
nicotine

ü
(30% max reward; eeonly coverage)

ü
(Outcome-based
program; 50% max
reward)

ü
(confidentiality/
privacy, election
change)

Achieve 3 biometrics
within normal range, or
show 2 improvements
from previous year
(including BMI) –
employee only

ü
(30% max reward; eeonly coverage)

ü
(Outcome-based
program; 30% max
reward)

ü
(confidentiality/
privacy)

Nutrition classes

ü

Disclaimer: This is a generalization; analysis depends on facts and circumstances
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ü
(confidentiality/
privacy, election
change)

Common Wellness Program Designs and
Applicable Laws
Component

ADA
ü
(Reasonable
accommodation)

Premium reduction if
attest to not smoking

Reward for completing
HRA – offered to
employee and spouse

HIPAA

GINA

ü

ü

ü

Age/gender appropriate
preventive screenings;
reward is health FSA
contribution

ü

ü

ü

ü

Disclaimer: This is a generalization; analysis depends on facts and circumstances
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Other

ü
(Outcome-based
program; 50% max
reward)

ü
ü
(30% max reward; ee- (Participatory program;
only coverage; family
not subject to max
not addressed)
reward)

Weight loss challenge;
reward is gift card

Tax
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ü

ü
(confidentiality/
privacy; ADEA)
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