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Overview	

•  Looking	Back:	The	ACA	Turns	6	
•  The	ACA’s	Impact	on	Employer-Sponsored	
Health	Coverage	

•  Ongoing	ACA	Issues	for	Employers	
•  Looking	Forward:	The	“Cadillac	Tax”	and	the	
ACA’s	Future	
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Looking	Back:	
The	ACA	Turns	6	
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Looking	Back:	The	ACA	Turns	6	
Timeline	of	ACA	Reforms	as	Enacted	

(March	23,	2010	–	December	31,	2013)	
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Looking	Back:	The	ACA	Turns	6	
Timeline	of	ACA	Reforms	as	Enacted	
(January	1,	2014	–	January	1,	2018)	
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Looking	Back:	The	ACA	Turns	6	
The	ACA’s	First	6	Years	

•  March	23,	2010		–	The	Pa1ent	Protec1on	and	Affordable	Care	Act	
(PPACA)	Is	Enacted	
–  March	30,	2010:	The	Health	Care	and	Educa8on	Reconcilia8on	Act	(HCERA)	is	

enacted,	amending	the	ACA	(PPACA	and	HCERA	are	together	known	as	ACA)	
•  2011	–	1st	Wave	of	ACA	Requirements	Apply	(as	of	January	1,	2014,	for	

Calendar-Year	Plans)	
–  Required	Coverage	of	Dependents	to	Age	26	
–  Prohibi8on	on	Life8me	Limits	on	“Essen8al	Health	Benefits”	
–  Restric8ons	on	Annual	Limits	on	“Essen8al	Health	Benefits”	
–  Prohibi8on	on	Pre-Exis8ng	Condi8on	Exclusions	for	Children	Under	Age	19	
–  Prohibi8on	on	Rescissions	
–  Changes	to	Internal	Appeals	Process;	New	External	Appeals	Process	
–  Increased	Pa8ent	Protec8ons	
–  Coverage	for	Preven8ve	Health	Services	Without	Cost-Sharing	
–  OTC	Drug	Reimbursement	Restric8ons	
–  Higher	Taxes	on	Improper	HSA	and	Archer	MSA	Distribu8ons	
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Looking	Back:	The	ACA	Turns	6	
The	ACA’s	First	6	Years	

•  2012	–	Addi1onal	ACA	Requirements	Apply	
–  Form	W-2	Health	Coverage	Cost	Repor8ng	Requirement	takes	
effect	January	1,	2012	(op8onal	for	2011	tax	year;	required	for	
2012	and	future	tax	years)	

–  Summary	of	Benefits	and	Coverage	(SBC)	Requirement	takes	
effect	September	23,	2012	(01/01/2013	for	Calendar-Year	
Plans)	

–  Pa8ent-Centered	Outcomes	Research	Ins8tute	(PCORI)	Fees	
take	effect	September	30,	2012	(2012	Plan	Year,	for	Calendar-
Year	Plans)	

•  2013	–	Addi1onal	ACA	Requirements	Apply	
–  $2,500	Limit	on	Health	FSA	Salary	Reduc8ons	takes	effect	
January	1,	2013	

–  Exchange	No8ce	Requirement	takes	effect	as	of	October	1,	2013	
(delayed	from	March	1,	2013)	
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Looking	Back:	The	ACA	Turns	6	
The	ACA’s	First	6	Years	

•  2014	–	2nd	Wave	of	ACA	Requirements	Apply	(as	of	
January	1,	2014,	for	Calendar-Year	Plans)	
–  Prohibi8on	on	Annual	Limits	on	“Essen8al	Health	Benefits”	
–  Prohibi8on	on	Pre-Exis8ng	Condi8on	Exclusions	for	All	Enrollees	
–  Prohibi8on	on	Excessive	Wai8ng	Periods	
–  Health	Reimbursement	Arrangement	(HRA)	“Integra8on”	Rules	
–  Cost-Sharing	Limits	Imposed	
–  Guaranteed-Availability	and	Guaranteed-Renewability	Rules	
–  Nondiscrimina8on	Rules	
–  “Essen8al	Health	Benefits	Package”	Requirement	(Individual	
and	Small	Group	Markets	Only)	

–  Establishment	of	State	and	Federal	Health	Insurance	Exchanges	
–  Individual	“Shared	Responsibility”	Penal8es	
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Looking	Back:	The	ACA	Turns	6	
The	ACA’s	First	6	Years	

•  2015	–	3rd	Wave	of	ACA	Requirements	Apply	(as	
of	January	1,	2015,	for	Calendar-Year	Plans)	
–  Employer	“Pay	or	Play”	Mandate	Takes	Effect	
(applicable	large	employers	only;	delayed	from	
January	1,	2014)	

–  Sec8on	6055	and	6056	Informa8on	Repor8ng	
Requirements	Take	Effect	(delayed	from	January	1,	
2014)	

•  2020	–	“Cadillac”	Tax	on	High-Cost	Health	
Coverage	Takes	Effect	(delayed	from	January	1,	
2018)	
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The	ACA’s	Impact	on	
Employer-Sponsored	
Health	Coverage	
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The	ACA’s	Impact	on	Employer-
Sponsored	Health	Coverage	

•  Takeaway	#1:	In	general,	health	services	
spending	con1nues	to	increase	
– From	2014	–	2015,	infla8on-adjusted	health	
services	spending	grew	by	4.7%	

– Non-health	GDP	grew	only	2.1%	during	that	8me	
Source:	Na8onal	Center	for	Policy	Analysis	Health	Policy	Blog,	03/28/2016	
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The	ACA’s	Impact	on	Employer-
Sponsored	Health	Coverage	

•  Takeaway	#2:	The	percentage	of	employers	
offering	health	coverage	to	employees	has	
not	significantly	changed	
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The	ACA’s	Impact	on	Employer-
Sponsored	Health	Coverage	

•  Takeaway	#3:	Health	insurance	premiums	
con1nue	to	rise	

	

15	



$4,955	

$4,823	

$4,565	

$4,316	

$4,129	

$3,997*	

$3,515	

$3,354	

$3,281*	

$2,973*	

$2,713	

$2,661*	

$2,412*	

$2,137*	

$1,787*	

$1,619	

$1,543	

$12,591*	

$12,011	

$11,786	

$11,429*	

$10,944*	

$9,773	

$9,860*	

$9,325*	

$8,824	

$8,508*	

$8,167*	

$7,289*	

$6,657*	

$5,866*	

$5,274*	

$4,819*	

$4,247	1999	

2000	

2001	

2002	

2003	

2004	

2005	

2006	

2007	

2008	

2009	

2010	

2011	

2012	

2013	

2014	

2015	

Worker	Contribu1on	

Employer	Contribu1on	

Average	Annual	Worker	and	Employer	Contribu1ons	to	Premiums	
and	Total	Premiums	for	Family	Coverage,	1999-2015	

*	Es8mate	is	sta8s8cally	different	from	es8mate	for	the	previous	year	shown	(p<.05).	

$5,791	

$6,438*	

$7,061*	

$8,003*	

$9,068*	

$9,950*	

$10,880*	

$11,480*	

$12,106*	

$12,680*	

$13,375*	

$13,770*	

$15,073*	

$15,745*	

$16,351*	

$16,834*	

$17,545*	

SOURCE:		Kaiser/HRET	Survey	of	Employer-Sponsored	Health	Benefits,	1999-2015.	
16	



The	ACA’s	Impact	on	Employer-Sponsored	Plans:	
Compara8ve	Increases	in	Premiums,	Workers’	Contribu8ons	to	

Premiums,	Infla8on,	and	Workers’	Earnings,	1999-2015	
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The	ACA’s	Impact	on	Employer-Sponsored	Plans:	
2015	Average	Annual	Worker	and	Employer	Contribu8ons	to	

Premiums	
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The	ACA’s	Impact	on	Employer-
Sponsored	Health	Coverage	

•  Takeaway	#4:	Par1cipants’	out	of	pocket	
expenses	have	increased	drama1cally	
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The	ACA’s	Impact	on	Employer-Sponsored	Plans:	
Percentage	of	Covered	Workers	With	a	General	Annual	Deduc8ble	for	

Single	Coverage,	2006-2015	
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The	ACA’s	Impact	on	Employer-Sponsored	Plans:	
Percentage	of	Covered	Workers	Enrolled	in	a	Plan	with	a	General	

Annual	Deduc8ble	of	$1,000	or	More	for	Single	Coverage,	2006-2015	
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The	ACA’s	Impact	on	Employer-
Sponsored	Health	Coverage	

•  Takeaway	#5:	The	popularity	of	consumer-
directed	health	plans	(CDHPs)	has	increased	
significantly	
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The	ACA’s	Impact	on	Employer-Sponsored	Plans:	
Enrollment	for	Covered	Workers	by	Plan	Type,	2015	
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The	ACA’s	Impact	on	Employer-
Sponsored	Health	Coverage	

•  Takeaway	#6:	More	large	employers	than	
ever	are	self-insuring	their	plans	
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The	ACA’s	Impact	on	Employer-
Sponsored	Health	Coverage	

•  Takeaway	#7:	Employers	are	using	a	variety	
of	strategies	to	control	health	plan-related	
costs	while	remaining	ACA-compliant	
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Among	Firms	with	More	Than	50	Employees	and	Who	Offer	Health	
Benefits,	The	Percentage	of	Firms	Considering	Offering	Benefits	
Through	a	Private	Exchange,	2015	

ǂ These	ques8ons	were	not	asked	of	firms	that	already	offer	health	benefits	through	a	private	exchange.	
NOTE:	A	private	exchange	is	one	created	by	a	consul8ng	company,	not	by	a	state	or	federal	government.	Private	exchanges	
allow	employees	to	choose	from	several	health	benefit	op8ons	offered	on	the	exchange.	A	defined	premium	contribu8on	is	
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a	set	dollar	amount	offered	to	the	employee.	Employees	may	then	select	one	of	several	plans	and	the	employee	pays	the	
difference	between	the	defined	contribu8on	and	the	cost	of	the	health	insurance	op8on	they	choose.	
SOURCE:	Kaiser/HRET	Survey	of	Employer-Sponsored	Health	Benefits,	2015.	
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Among	Large	Firms	(200	or	More	Workers)	Offering	Health	Benefits,	
Percentage	of	Firms	Offering	Incen8ves	for	Various	Wellness	and	
Health	Promo8on	Ac8vi8es,	2015	
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“Other	Lifestyle		or	Behavioral	Coaching“.	
SOURCE:	Kaiser/HRET	Survey	of	Employer-Sponsored	Health	Benefits,	2015.	
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Among	Firms	Offering	Health	Benefits	with	50	or	More	Full-Time-	Equivalentsǂ,	
Percentage	of	Firms	That	Took	Various	Ac8ons,	by	Firm	Size,	2015 

ǂ Firms		were	asked	if	they	took	the	relevant	ac8on	in	response	to	the	Employer-Shared	Responsibility	Provisions.	Firms	
with	50	or	more	full-8me	equivalents	were	asked	these	ques8ons.		A	significant	number	of	employers,	mostly	large	
employers	did	
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Source:	Kaiser/HRET	Survey	of	Employer-Sponsored	Health	Benefits,	2015.	
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Ongoing	ACA	Issues	
for	Employers	

30	



Ongoing	ACA	Issues	for	Employers	

•  Issue	#1:	Heightened	Employer	“Pay	or	Play”	
Standard	Applies	
– Star8ng	in	2016,	Applicable	Large	Employers	must	
offer	minimum	essen8al	coverage	to	substan8ally	
all	(i.e.,	95%)	of	full-8me	employees	

•  Up	from	70%	for	2015	
– 2015	transi8on	relief	has	generally	ended:	

•  Relief	from	“pay	or	play”	penal8es	for	ALEs	with	50-99	
full-8me	employees	

•  “Qualifying	offer	method”	transi8on	repor8ng	op8on	
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Ongoing	ACA	Issues	for	Employers	
•  Issue	#2:	Annual	Informa1on	Repor1ng	Issues	
•  Repor8ng	Requirements:	

–  Code	Sec1on	6055:	Health	insurers	and	employers	sponsoring	
self-insured	plans	must	report	“minimum	essen8al	coverage”	
informa8on,	to	the	IRS	and	to	covered	individuals	

•  Form	1095-B	(Health	Coverage)	
•  Form	1094-B	(Transmisal	of	Health	Coverage	Informa8on	Returns)	

–  Code	Sec1on	6056:	Applicable	large	employers	must	report	
details	of	health	coverage	offered	to	full-8me	employees	and	
their	dependents,	to	the	IRS	and	to	covered	individuals	

•  Form	1095-C	(Employer-Provided	Health	Insurance	Offer	and	
Coverage)	

–  Employers	subject	to	both	6055	and	6056	repor8ng	may	use	this	form	instead	
of	using	Form	1095-B	plus	this	form	

•  Form	1094-C	(Transmisal	of	Employer-Provided	Health	Insurance	
Offer	and	Coverage	Informa8on	Returns)	
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Ongoing	ACA	Issues	for	Employers	

•  Issue	#2:	Annual	Informa1on	Repor1ng	Issues	
(con’t.)	

•  2015	Deadlines	(as	extended	by	No8ce	2016-4):	
–  Furnishing	to	Individuals:	March	31,	2016	(instead	of	
February	1)		

–  Filing	With	the	IRS:	Deadline	varies	
•  Filing	by	Paper:	May	31,	2016	(instead	of	February	28/29)	
•  Filing	Electronically:	June	30,	2016	(instead	of	March	31)	

–  Required	for	250+	returns	
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Ongoing	ACA	Issues	for	Employers	

•  Issue	#2:	Annual	Informa1on	Repor1ng	
Issues	(con’t.)	

•  Good	News:		
– According	to	the	IRS,	more	than	98%	of	
informa8on	returns	filed	by	employers	and	issuers	
have	been	accepted	by	the	IRS’s	transmission	
system	

– The	2016	forms	are	likely	to	be	quite	similar	to	the	
2015	forms	
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Ongoing	ACA	Issues	for	Employers	

•  Issue	#2:	Annual	Informa1on	Repor1ng	Issues	(con’t.)	
•  “Good	Faith	Effort”	Repor8ng	Standard	

–  For	2016,	employers	that	put	forth	a	“good	faith	effort”	
will	be	considered	to	comply	with	the	repor8ng	
requirements	

•  Limited	Relief:	“Good	Faith	Effort”	only	covers	
incorrect	or	incomplete	informa8on	reported	on	the	
forms	(i.e.,	TINs	or	dates	of	birth)	
–  No	relief	available	for	non-“good	faith”	efforts	or	failure	to	
8mely	file	returns	or	furnish	statements	

–  “Reasonable	cause”	relief	under	Code	Sec8on	6724	may	
be	available,	however	
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Ongoing	ACA	Issues	for	Employers	

•  Issue	#2:	Annual	Informa1on	Repor1ng	
Issues	(con’t.)	

•  Common	Errors	and	Problems:	
– Part-Year	Employees:	Offer	of	coverage	must	be	
reported	for	every	month	of	the	year,	if	employee	
was	full-8me	for	at	least	one	month	of	the	year	

– Uncovered	Months:	Leaving	line	blank,	instead	of	
puung	a	“0”	

– Outsourcing	to	Third-Party	Vendors	
–  Incorrect	informa8on	
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Ongoing	ACA	Issues	for	Employers	
•  Issue	#2:	Annual	Informa1on	Repor1ng	Issues	
(con’t.)	

•  Correc8ng	Errors	
–  Procedure	(if	filed	electronically):	

•  For	Form	1094-C:	Check	“corrected”	and	refile	with	the	IRS	
•  For	Form	1095-C:	File	corrected	Form	1095-C	and	associated	
Form	1094-C	(do	not	check	“corrected,”	and	complete	only	
Part	I)	

•  For	Both:	Requires	two	separate	submissions	(which	can	be	
included	with	the	same	transmisal	to	the	IRS)	

–  Submiung	Corrected	Forms:	
•  For	Form	1094-C:	Submit	to	IRS	only	
•  For	Form	1095-C:	Send	to	both	IRS	and	affected	employees	
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Ongoing	ACA	Issues	for	Employers	
•  Issue	#2:	Annual	Informa1on	Repor1ng	Issues	(con’t.)	
•  Penal8es	for	Repor8ng	Failures:	

–  Incurred	for	failing	to	file	returns	on	8me,	failing	to	include	all	
required	informa8on,	and	filing	incorrect	informa8on	

–  Penalty	amounts:	
•  Not	filing	an	informa8on	return	with	the	IRS:	$250/return	
•  Providing	an	incorrect	statement	to	employees:	$250/statement	

–  Cap	on	total	penal8es	is	generally	$3	million/year	per	type	of	
return	(caps	can	be	lived	for	viola8ons	due	to	“inten8onal	
disregard”)	

–  The	earlier	a	repor8ng	failure	is	corrected,	the	beser:	
•  Within	30	days	of	due	date:	$50/return;	$500,000	cap	
•  By	August	1	of	filing	year:	$100/return;	$1.5	million	cap	
•  For	2015	tax	year,	above	deadlines	have	been	extended	

–  Correc8ons	should	be	made	for	any	open	tax	years	(e.g.,	3-year	
lookback)	
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Ongoing	ACA	Issues	for	Employers	

•  Issue	#3:	2017	Summary	of	Benefits	and	
Coverage	(SBC)	Updates	
– Updated	SBCs	must	be	used	for	open	enrollment	
periods	beginning	on	or	aver	April	1,	2017	(i.e.,	
Fall	2017	for	calendar-year	plans)	

– Updated	SBC	template	and	instruc8ons	include:	
•  New	third	coverage	example	
•  Expanded	cost-sharing	informa8on	
•  Disclosure	language	about	minimum	essen8al	coverage	
and	minimum	value	
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Ongoing	ACA	Issues	for	Employers	
•  Issue	#4:	Receipt	of	Marketplace	No1ces	

–  Beginning	this	year,	the	Federal	Marketplace	will	
no8fy	certain	employers	when	an	employee	has	
enrolled	in	Marketplace	coverage,	and	qualified	for	
subsidized	assistance,	for	at	least	1	month	

–  The	employer	no8ce	program	will	be	phased	in	
gradually	

–  Employers	have	90	days	from	the	date	of	the	no8ce	to	
appeal	the	subsidy	determina8on	

–  The	IRS	determina8on	of	employer	liability	for	
employer	mandate	penal8es	is	separate;	IRS	
no8fica8on	of	penalty	assessment	is	a	separate	no8ce	

40	



Ongoing	ACA	Issues	for	Employers	

•  Issue	#5:	Health	Reimbursement	Arrangement	
(HRA)	Integra1on	Issues	
– Absent	integra8on	with	a	group	health	plan	that	
sa8sfies	annual	and	life8me	limit	requirements	or	
some	other	excep8on	(i.e.,	re8ree-only	HRAs),	HRAs	
cannot	comply	with	the	ACA’s	ban	on	annual	limits	

–  Beginning	January	1,	2017,	an	integrated	HRA	will	not	
be	allowed	to	reimburse	expenses	of	an	employee’s	
spouse	and/or	dependents	unless	such	spouse/
dependents	are	enrolled	in	the	employer’s	group	
health	plan	
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Looking	Forward:	
The	“Cadillac	Tax”	
and	the	ACA’s	

Future	
42	



Looking	Forward:	
The	“Cadillac	Tax”	

•  “Cadillac	Tax”	Delayed	Un1l	2020	
–  Sec8on	4980I	of	the	Code	imposes	a	40%	non-
deduc8ble	excise	tax	on	the	por8on	of	the	aggregate	
cost	of	“applicable	coverage”	in	excess	of	a	statutory	
dollar	limit,	determined	on	a	month-to-month	basis	

– ACA	set	the	ini8al	dollar	limit	for	2018	at	$10,200	for	
self-only	coverage	and	$27,500	for	other	than	self-
only	coverage	(e.g.,	employee	+	spouse,	employee	+	
family,	etc.)	

•  Unclear	how	infla8on	adjustments	built	into	the	ACA	that	
applied	to	2018	limits	would	impact	2020	limits	

•  Is	repeal	likely?	
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Looking	Forward:	
The	ACA’s	Future	

•  Legisla1ve	Ac1ons	
–  Republican-led	Congress	is	expected	to	mount	new	
efforts	to	further	delay	and/or	repeal	ACA	tax-related	
provisions	

– However,	no	major	changes	to	the	ACA	are	expected	
to	be	enacted	before	November	2016	elec8ons	

•  Court	Decisions	
– Unlikely	that	the	U.S.	Supreme	Court	will	issue	a	
decision	threatening	the	ACA’s	viability	during	2016	

•  Contracep8ve	mandate:	Zubik	vs.	Burwell	opinion	
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Ques8ons?	
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Contact	Informa1on	

Laura	R.	Wes@all	
Senior	Associate	
King	&	Spalding	LLP	
New	York,	New	York	
Phone:		212.556.2263	
lwesxall@kslaw.com	
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